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BEFORE THE

SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO 35164

BNSF RAILWAY COMPANY - PETITION FOR DECLARATORY ORDER

INTRODUCTION

Pursuant to 5 U.S.C. § 554(e) und 49 U.S C. § 721, BNSF Railway Company (“BNSE™
hereby petitions the Surfuce Transportation Board (“Board™ or “STB™) to institute a declaratory
order proceeding 1o terminate a controversy or remove uncertainty with respect Lo two track
relocation projects m Oklahoma City, Oklahoma BNSF would normally not come before the
Board secking a declaratory order for a relocation project becausc the law 1n that regard 18 fairly
well settled. BNSF, however, is seeking a ruling from the Board in this proceeding for two
reasons, First, the two track segments that are being relocated were the subject of the notice of
exemption in STB Docket No. AB-6 (Sub-No 430X), BNSF Ruilway Compuany — Abandonment
Exemption — In Oklahoma County, OK (not printed), served June 5, 2008 (“Qklahoma City
Abandonment™), and BNSF does not want to appear to be circumventing the Board's rejection
of BNSF's nouce of exemption in that proceceding (*Qklahoma City Abandonment
Proceeding™)

Second, us became painfully obvious in the Oklahoma City Abandonment Proceceding,
there 15 a small group of individuals who are bound and determined Lo bring to a halt the
Oklahoma City I-40 Crosstown Relocation project (“Highway Project™). In the Oklahoma City

Abandonment Proceeding, these individuals sought 1o misusc the Board's Offer of Finuncial



Assisance (“OQFA™) procedures 10 acquire certain BNSF il segments that need to be moved in
order 1o make way for the Highway Project. Even though, in BNSF's view, the two relocution
projects involved in this procceding arc not subject to the Board's jurisdiction, Edwin Kessler
(“Kesster™), a-party to the Oklahoma City Abandonment Proceeding, 1s seeking to enjoin BNSF
from relocating certain tracks that lie in the path of the Highway Project. On June 27, 2008,
Kessler filed a First Amended Complaint For Injunctive Relief (*Kessler Complaint™) with the
United States District Court for the Western District of Oklahoma (“District Court™) seeking,
among other things, an order from the Dastrict Court enjoining BNSF from engaging in any
“activities 1n the nature of salvage or alteration of the subject Line™.! Kessler Complaint
(attached as Exhibit 1) at 21-22.

The Highway Projcct in the area of the BNSF tracks is on a critical path and any
substantial delays caused by BNSF's inability lawfully to relocate the two track segments could
result 1n millions of dollars of wasteful and unnecessary cost overruns, all at taxpayers® expense.
Conscquently, so as not to further delay the Highway Project, BNSF is secking an upfront ruling
from the Bourd that the two sets of tracks at issuc in this procceding may lawfully be relocated
without any prior approval from the Board or the District Court. Also, to limit any cost overruns
caused by construction delays, BNSF is seeking expedited handling of this proceeding.

L BACKGROUND
A. HIGHWAY PROJECT
The new 1-40 Crosstown Expressway is being built south of the existing highway and

will stretch four and a half miles and consist of 10 lanes. Once the new highway 1s completed,

the existing mghway will be replaced with a six-lane boulevard extending into downtown

' The “subject Linc™ in the Kessler Complaint includes the two segments being relocated.



Oklahoma City. The original highway was built in 1965 and was designed (o handle 76,000
vehicles per day Today. upproximately 120,000 vehicles traverse the highway each day, thus
exceeding capacity by 44,000 vehicles. The new Crosstown Expressway will have the capacity
to handle up to 173,000 vehicles per day.

The new highway became necessary becausc of the outdated design and deteriorating
condition of the exisling highway. For example, in 1989 onc of the brndges on the existing
highway attracted national attention when 1t was forced Lo close because of a cruck 1n one of the
prer beums. Because that bridge was built with a fracture critical design, the entire bridge could
collapse if onc piece gives way. In an August 2007 poll sponsored by an Oklahoma City
newspaper, two-thirds of all respondents indicated that they were atraid Lo drive across the
bridge. Today, the cost of inspecting that bridge is over $1 mullion a year and heavier trucks are
banned from using this part of the highway. Concerns over whether the bridge will last until the
new highway is completed intensified on Scptember 23, 2007, when a hole in the floor of the
bridge resulted in the closure of all but one lane.

The ramps and curves on the existing highway are also substandard and the roadway has
been below current engincening standards for years. Other safcty problems with the existing
highway nclude falling chunks of concrete and a lack of shoulders or breakdown lanes.

The planning for the new highway began 1n 1996, and over the years has included
numerous Federal, state and local entities, including the Oklahoma Department of Transportation '
(“ODOT™), the Federal Highway Admimstration (“FHA™), the Federal Railroad Admimstration
(“FRA") and Oklahoma City. On May 1, 2002, the FHA granted final approval for the project.

The new highway 1s expected to open 1n 2012 and 1s currently projected 10 cost $557 million.



The Highway Project is federally funded through the cooperative efforts of the entire Oklahoma
delegation.

For the Highway Project to bc completed, BNSF needs to relocate two segments of 1ts
Chickasha Subdivision located between milepost 541.69 and nulepost 539.96 in two separate
stages since the new highway will be located in the BNSF corndor for about 1.73 mules. Any
significant delay in BNSF’s ability o relacate those tracks will not only result 1n substantial cost
overruns but also potentially jeopardize the safety of the traveling public given the substandard
and dangerous condition of the existing highway

B. OKLAHOMA CITY ABANDONMENT PROCEEDING

On September 23, 2005, BNSF filed a notice of cxemption, pursuant to 49 C.F.R. 1152
Subpart F, seeking 1o ubandon the 2.95-mile l:all line located between milepost 539.96 and
milepost 542 91, in Oklahoma City, OK (the “Line”). Even though the Line is very short, the
requesled abandonment encompassed three separate and distinet projects. The [irst was the near-
term need to relocate a short segment of BNSF's Chickasha Subdivision located between
milepost 540.15 and milepost 541.69 (“Middle Segment™), to accommodate the Highway
Project. While BNSF had various rclocation options available, 1t opted to pursue the fastest and
least expensive one, which was to rebuild the Packingtown Lead, which essentially parallels the
Middle Segment. Se¢ Exhibit 2.

The second project was the near-term abandonment of the segment of BNSF's Chickasha
Subdivision located between milepost 541.69 and milepost 542.91 (“Western Segment™) See
Exhibit 2. One former BNSF customer is located on the Western Segment, Boardman, Inc.
(“Boardman™), but Boardman has not shipped by rail since July 2003, While BNSF could have

included the Western Segment 1n the first relocation project, it chose not 10 1n order to



accommodate Oklahoma City's desire to rail-bunk the Western Segment. Pursuant to current
STB policy,. a rail line may only be rail-banked 1f 1t 1s first approved for abandonment. In other
words, the right-of-way underlying a rail line that has been relocated will not quahty for rul-
banking.

The third project will involve the relocation of the portion of BNSF's Chickasha
Subdivision located between milepost 540.15 and milepost 539.96 (“Eastern Segment™) in
about 18 months. See Exhibit 2 At the time BNSF filed 1ts nottce of exemption, the Eastern
Segment was not scheduled to be moved for about four o five years. As part of the Highway
Project, an ODOT contractor 1s currently constructing a new railroad bridge which will elevate
BNSF’s Red Rock Subdivision where 1t currently crosses the Chickasha Subdivision and where
the new highway will be located. An ODOT contractor will also construct new industry tracks
directly from the Red Rock Subd‘ivmion to Producers Cooperative Oil Mill (“Producers™) and
Mid-States Wholesale Lumber (*Mid-States™). two BNSF customers located adjacent to the
Eastern Segment. These new industry tracks will connect with the Red Rock Subdivision north
of the Chickasha Subdivision and will be privately owned by the two BNSF customers. Once
these new industry tracks are 1n place, BNSF will be able more efficiently Lo serve these two
customers directly from the Red Rock Subdivision without having to access the Chickasha
Subdivision. At that ime, the old industry tracks located adjacent to the Chickasha Subdivision
will become unnecessary and will bc removed. After the old industry tracks are removed, the
Eastern Segment will no longer be needed to serve local customers and will be relocated shightly
to the south to make room for the Highway Project.

In hindsight, BNSF now considers 1t a strategic mistake to have bundled thesc three

separate projects. At the ime the notice of exemption was filed, BNSF considered the three



projects to be minor and non-controversial, since nol one of the projects would adversely affect
any BNSF customers Instead, BNSF was of the opinion that the projects, particularly the two
relocation projects, would enable BNSF to improve scrvice to its nearby customers, particularly
Mid-States BNSF does not intend 10 make the same nmustike twice and, as explained below, will
pursue each of the three projects separately.

BNSF also did not anticipate the vitriolic opposition to the Highway Project from a small
group of individuals. Nor did BNSF anticipate that Kessler and his cohorts® would attempt to
abuse the Board's OFA procedures to thwart the Highway Project. In Oklahoma City
Abandonment, the Board invited BNSF to file an individual exemption 01.' an application to
abandon the Line. BNSF will be doing so for the Western Segment. As to the Middle Segment
and the Eastern Segment, BNSF is seeking a declaratory order from the Board that the
relocations of those two iine segments do not require either abandonment or construction
authonty from the Board and that such rclocations may not be enjoined by the District Court.

At the lime BNSF filed its notice of exemption, BNSF sought to accomplish three
objeclives 1n the most expedient and least costly manner: assist ODOT in its Highway Project,
prescrve rail service 10 its two customers — Producers and Mid-States — located adjacent to the
Highway Project and accommodate Oklahoma City's desire to rail-bank the Western Segment.
In bundling the three projects, however, BNSF made one inadvertent but fatal miscalculation
BNSF did not recogmize that its previous service to Mid-States and 1ts then-current scrvice to
Producers over the Red Rock Subdivision entiuled operating over 105 feet (the length of two

freight cars) of the Line. BNSF erroncously assumed that the Red Rock Subdivision via the

* In addition to Kessler, Vice-Chair of the Common Cause Oklahoma, partics secking to obstruct
the Highway Project through the Oklahoma City Abandonment Proceeding included Thomas
Elmore, of the North American Transportation Institute, an entity whose primary objective seems
to be stopping the Highway Project, and Michael Richards of the Bio-Energy Wellness Center.



Shield’s Spur connected directly to the turn out to Producers’s industrial track. Had BNSF been
aware that its trains where actually traversing, rather than merely crossing, the Line in serving
Producers, BNSF would have filed a petition for exemption or removed the scgment of the Line
east of milepost 540.15 trom the scope of the notice of exemption. BNSF also did not always
adequately refute the allcgations made by ll(e.shler and the others in their countless filings in the
Oklahoma City Abandenment Procceding. For example, in Oklahoma City Abandonment, the
Board noted that BNSF failed adequately to explain how 1t previously served Mid-States.
Aftached to Kessler's March 20, 2007, Petition for Ex Parte Emergency Stay is a BNSF letter
dated August 22, 2005. As that letter explains, ODOT and Union Pacific Railroad Company
("“UP™) had entered into an agreement which necessitated the removal of the diamond located on
industry track used by BNSF to scrve Mid-States. Once that diamond was removed, BNSF no
longer had direct access to Mid-Stales BNSF and Mid-States agreed to the removal of the
diamond on the conditions that ODOT pay BNSF the additional cost of temporanly transloading
Mid-States traffic and that ODOT construct a new industry track directly oft of BNSF's Red
Rock Subdivision north of the Chickasha Subdivision so that BNSF would again have direct
access to Mid-States. Contrary 1o Kessler's insinuations, the diamond was not removed by
BNSF or at BNSF’s behest.

Prior to the removal of the diamond, BNSF served Mid-States from the Red Rock
Subdivision, over the Shields Spur to Mid-States’s industrial track. In filing its notice of
excmption, BNSF mistakenly thought that the Shiclds Spur connected to Mid-States's industrial
track and that traffic moving to or from Mid-States involved only a crossing of the Line and not,

as 1L turns out, operating over a very shorl segment of the Line.



IL ARGUMENT.

Under 5 U.S C. § 554(e), the Board has discretionary authonty to issue a declaratory
order to terminate a controversy or remove uncertainty. The Board and uts predecessor, the
Interstate Commerce Commussion (“Commission™), have exercised broad authority in handling
such rcquests, considering a number of factors, including the significance of the issue to the
industry and ripeness of the controversy. Delegation of Authority — Declaratory Order
Proceedings., 5 1.C.C.2d 675 (1989) The ability of BNSF to react quickly to relocate two
segments of its Chickasha Subdivision without prior Board approval will greatly assist ODOT
and promote a major highway project. See The State of Texas, Department of Transportation —
Petition for Declaratory Order Regarding Highway Construction in Tarrant County, TX,
Finance Docket No. 32589 (served Feb. 7, 1995)(Commussion instituted declaratory order
proceeding to determine, among other things, whether the relocation of a rail line to
accommodate a highway project was subject to 1ts gurisdiction); Union Pacific Railroad
Company — Petition for Declaratory Order — Rehabitation of Mussouri-Kansas-Texas Railroad
Between Jude and Ogden Junction, TX, STB Finance Docket No 33611 (STB served Aug. 21,
1998 (“Rehabilitation of MKT Line™).

If the Board declimes to rulc on this matter and lcaves the 1ssues unaddressed, the District
Court may interpret such Board action as imposing an obligation on BNSF to file for
abandonment authority befc;re the tracks can be relocated. If the District Court rendered such a
ruting, BNSF would be forced to return to the Board with one or more new abandonment filings.
Given the track record of the prior abandonment proceeding (which 1ook nearly three years to
resolve) and the track record of Kessler and the other parties {they have made numerous filings at

the Board, in District Court and the Court of Appeals for the District Circuit and have
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demonstrated a total distain for the Board's procedures), such a new filing by BNSF would likely
delay the Highway Project and significantly increase the cost of the Highway Project If, in turn,
the Board were to allow Kessler to acquire a segment of the track needed for the Highway
Project through the OFA process, the $557 million Highway Project will come to a halt and
hundreds of millions of dotlars will have becn squandered.‘

The Board routinely accepts petitions for declaratory order premised on a court referral.
While this petition is not premised on a court referral, there is currently a case pending in the
District Court involving the same issucs. While BNSF intends to ask the Court to dismiss that
pending complaint, 1f BNSF 1s unsuccessful, it will seek to have the matter referred to the Board.
In these circumstances, BNSF respectfully urges the Board to institute a procecding at this lime
and expeditiously resolve the controversics at 1ssue.

Section 402, of the Transportation Act of 1920, 41 Stat. 456, 477 (1920)(*1920 Act™.
gave the Commission, for the first time, junisdiction over the construction of new rail hines and
the abandonment of cxisting rail ines. Shortly after pussage of the 1920 Act, however, the
Commussion recognized that not all construction and abandonment projects fell within 1ts
jurisdicuon. In Public Convenience Certificate ToP . N & N. Y. R. R, 67 1 C.C 252 (1921), the

applicant proposed to construct a new 1,150-foot long rail line essentially parallel to its existing

* In the District Court, Kessler repeatedly claims that, in order to relocate the tracks, BNSF must
first seek abandonment authonty and that when BNSF does »o, Kessler will have a statutory right
to acquire the segments under the Board's OFA procedures. Kessler, of course, failed to inform
the District Court that the purpose of the OFA statute is lo preserve rail freight service, not to
destroy highway projects.

To the best of BNSF's knowledge, no local shippers have been served from the Middle
Scgment for more than 10 years. Once the new industry tracks to Mid-States and Producers are
constructed and the old ones removed, there wili no longer be any shippers located on the
Eastern Segment. Consequently, Kessler will be unable to provide any rail freight service on
cither segment  That, however, will not deter Kessler from filing an OFA since his objective 15
to disrupt and possibly cripple the Highway Project and not to provide rail freight service.
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line in Philadelphia, PA. Oncc the new linc was constructed, the applicant intended to abandon
its existing line 1o accommodate the widening of a street. Because rail service was unaffected by
the project, the Commusston found that the project constituted neither an abandonment nor
construction within the meaning of the 1920 Act. In finding that 1t had no junisdiction over the
project, the Commussion noted that: -

The project is purely a relocation of an existing line under circumstances
involving no change 1n the service rendercd by the applicant o the public

Id at 253
Subsequently, in Missouri Pac. R Co. Trustee Construction, 282 1.C C. 388 (1952)

(“MoPac™). the Commission was confronted with a proposal to relocate a rail line 1n the City of
St. Louis 1o make room for a highway construction project. In determining whether it had
Jjunisdictron over the relocation project, the Commussion adopted a five part test:

We have n the past assumed jurisdiction in those cases of railroad

relocation whenever the proposed change concerned service to shippers;

the development of new territory or traffic, established more competition

or otherwise changed existing competitive situations; atfected, more thun

ordinarily, a carmer’s revenues or operating expenses, or was related to the
matter of rail transportation generally.

Id. at 391.

The Commission found that it lacked junisdiction over the project because the new line
operated 1n the same manner as the existing one, no shippers were involved and no new
competitive territory was reached.

In 1980, the Commission exempled six types of transactions from the provisions of
tormer 49 U.S.C §§ 11344 and 11346, including relocation projects involving two or more
railroads that do not disrupt service to shippers. See Railroad Consolidation Procedures, 363

I.C.C. 200 (1980). 49 CF.R. § 1180.2(d)(5). The Commission explained the rationale behind the
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adoption of the joint relocation exemption in Southern P. Transp. Co & S.S.W. Rv Co. -

Exemption, 363 1.C.C. 848, 850 (1981):

The relocation of railroad operations frequently does not affect matters
with which the Comnussion has a regulatory interest (such as service to
shippers or intramodal compctition). A railroad’s decision to relocate
cerlain operations may merely reflect practical considerations (such as
exist in this proceeding). The Comnussion has long recogmzcd that,
although thesc “relocations™ would ordinarily come within the purview of
our jurisdiction, Congress never intended that we should review and give
prior approval to relocation transactions. Therefore, even prior to
Congress’ adoption of exemption authority in 49 U S.C. § 10505, we have,
1n appropniate circumstances, entertained petitions for dismissal of
applications related to relocations

In City of Detroit v Canadian Nattonal Ry. Co., et al, 9 1.C.C.2d 1208 (1993), a4ff'd sub
nom , Detroit/Waxne County Port Authority v ICC, 59 F 3d 1314 (D.C Cir 1995)("City of
Detroit”), the Commission determuned that it lacked jurisdiction over the construction of a new
ranlroad tunnel located adjacent o the existing tunnel. The Commission reviewed the language
of the statute and Justice Brandeis’ opinion in Texas & Pacific Ry Co. v Gulf, Colorado &
Santa Fe Ry. Co., 270 U.S. 266 (1925)("Texas & Pacific™) and altered the five part test
established in MoPac:

We believe that the only proper test for yjurisdiction 1n a relocation case is
to consider the words of the statute, as construed by the Supreme Court in
Texas & Pacific.
City of Detront at 1218°
In finding that 1t lacked junsdiction over the relocation, notwithstanding the competition

arguments raised by opponents of the new tunnel, the Commission noted that:

* In at least one subsequent case, however, 1t appears that the Board utilized the MoPac test in
determining whether 1t had jurisdiction over a relocation project. See Sacramento Regronal
Transit District — Petition for Declaratory Order Regardmg Carrier Status, STB Finance Docket
No. 33796 (STB scrved July 5, 2000)(“Sacramento™). In Sacramento, the Board applied a four
part test. including the MoPac cffcct on competition test, in determining that the relocation of a
UP line to accommodate commulter passenger operations did not require approval by the Board.
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Where the physical relocation of a line does not involve the extension into
or invasion of new teritory, we do not believe that any further inquiry into
the cffect on competition is required or appropriate 1n determining
Jurnisdection.

Id. at 1219.

Finally, in joint rclocation projects, the Commssion and the Board have repeatedly found
that the project qualifics for the class exemption if the removal of the existing track does not
affect service to shippers and the construction of the new track does not involve expansion into
new territory. See e.g., Central Railroad Company of Indiana — Jumnt Relocation Projects
Fxemption — CSX Transportation, Inc., STB Docket No. 34187 (STB served Apnl 19, 2002);
Flats Industnial Ratiroad Company and Norfolk Southern Railway Company — Joint Line
Relocation Project Exemption —in Cleveland, OH, STB Docket No 34108 (STB served Nov.
15, 2001); Saginaw Valley Ratlway Company — Joint Relocation Project Exemption — Huron
and Eastern Railway Company, STB Finance Docket No. 34089 (STB served Sept. 11, 2001).

As is demonstrated below, the relocations of the Middle Segment and the Eastern
Segment are not subject to the Board’s jurisdiction under any of the tests or standards applicd by
the Commission and the Board over the ycars.

A. THE FIRST RELOCATION PROJECT

As previously noted, the first relocation project involved the rebuilding of the
Packinglown Lead and will involve the subsequent removal of the tracks on the Middle Segment.

‘To the best of BNSF's knowledge, the Middle Segment has not been used to serve local
customers for at least ten years. To accommodate the Highway Project, the Middle Segment
necded to be moved shightly to the south. See Exhibit 3. In reviewing its options, BNSFF

determuned that the fastest and least expensive option was to rebuild the Packingtown Lead

rather than building another parallel line between the Chickasha Subdivision and the
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Packingtown Lead. In order 1o reroute the‘ overhead traffic over the Packingtown Lead, that
corrndor nceded to be reconstructed. The rebuilding project included the construction of a
turnout at the western end to reconnect the Chickasha Subdivision, at milepost 542.91, to the
Packingtown Lead, replacing all of the rail and ties on the Packingtown Lead, constructing all
new crossings, gates and {lashers along the corndor, and constructing a new wye connect:on to
the Red Rock Subdivision on the east end. In other words, a totally new rail linc was constructed
in the nght-of-way of the old Packingtown Lead with the same throughput capacity and
operating speeds as the Chickasha Subdivision linc See Exhibit 3

The relocation of the Middle Scgment onto the right-of-way of the Packingtown Lead
clearly 1s not subject to the Board's jurisdiction under the standard adopted 1n City of Detrout and
the one used in the joint relocation proceedings The physical relocation of the Middle Segment
does not involve an extension into or invasion of new territory, since the Packingtown Lead, at
the time 1t was rebuill, was an existing BNSF rail corridor. In uddition, the removal ot the
Middle Segment does not affect service to shippers since there are no shippers located on the
Middle Segment.

The relocation of the Middle Segment also meets the five part test adopted in MoPac: the
removal of the Middle Segment does not concern service to shippers since that track was used
only for overhead movements and those movements have already been rerouted over the rcbuilt
Packinglown Lead; the reconstruction of the Packinglown Lead did not develop new termtory or
traffic for BNSF 1n that BNSF already owned that corridor; the reconstruction of the
Packingtown Lead also did not establish more competition or otherwise change cxisting
competitive situations because use of the Packingtown Lead, as opposed to use of the Middle

Segment, did not cnablec BNSF to divert any rail traffic being handled by another railroad; the
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relocation of the Middle Segment did not matenially affect BNSF's revenues or operating
cxpenses; and the relocation was not related to the maiter of rail transportation generally, but was
undertaken to accommodate & major highway project.
The reconstruction of the Packingtown Lead and removal of the tracks on the Middle

Segment are not subject 10 the Board’s junisdiction for alternative reasons. The reconstrucuon of
the Packingtown Lead is not subject to the Board's jurisdiction because that reconstructed line
docs not penetrate or invade a new market. See Texas & Pacific; Nicholson v Mivsourt Pacific
Railroud Company, 366 L.C.C. 69, 72 (1982), aff'd sub nom., Nicholson v. ICC, 711 F.2d 364
(D.C Cir. 1983), cert denied, 464 U.S. 1056 (1984) The reconstructed Packingtown Lead is
being used to handle overhead traffic formerly traversing the Middle Segment.® See
Rehabilitation of MKT Line (the rehabilitation and reactivation of a former MKT line located
adjacent to a UP line was found not subject to the Board's junisdiction).® The reconstruction of
the Packingtown Lead can be viewed as a double-tracking of the Chickasha Subdivision between
milepost 542.91, on the west end, and milepost 540.15, on the east end, and, as such, is not
subject to the jurisdiction of the Board. See Rehabilitation of the MKT Line; Citv of Detroit at
1219 (*Double-tracking 1s an improvement to an existing rail line. It 1s neither an extension of
the line nor a construction of an additional one™).

Once the Packinglown Lead was reconstructed, the removal of any portion of the

Chickasha Subdivision between milepost 542.91 and milepost 540.15 was no longer subject to

T

* The reconstructed Packingtown Lead also preserves rail service to a Cargill, Inc.. facility
located adjacent to the Packinglown Lead 370 fect from the Red Rock Subdivision.

® The MKT line runs essentially parallel to the UP line, 1n one place the two lines are only 100
feet apart, in another area the lines are 1.75 miles apart. The reconstructed Packingtown Lead
stmitarly runs parallel to the Middle Segment. On the west end the Packigtown Lead connccts
with the Chickasha Subdivision and on the cast end the Packingtown Lead is located .8 miles
from the Chickasha Subdivision.
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the Board’s jurisdiction. The Commission and the Board have consistently held that the removal
of one track on a double or multiple-tracked ralroad line is beyond the jurisdiction ot the Board,
so long as at lcast one track remains. See Chicugo, M., St P. & P. R. Co Trackage Righis, 312
I.C C. 75, 76 (1960)(*"*Chicago Trackage Rights™); Boston & Albany R. Abandonment, 312
L.C.C. 458, 461 (1961)(“Boston & Albany™). Missouri-K.-T. R. Co. Abandonment, Finance
Docket No. 21180 (ICC decided Nov. 1, 1960).
In Chicago Trackage Rights, the Commission explained why it did not have junsdiction
over the removal of a second, parallel track:
[T]he apphicant’s line of railroad under consideration consists of double
main tracks. If the applicant intended to abandon both the castbound and
westbound tracks between Jackson and Clark Streets there would be little
doubt but that our permission therefore would be required under the
provisions of section 1(18) of the act, since an entire line of railroad
between those two points would be retired. However, the abandonment of
the eastbound truck only, as proposed, will still leave the applicant with a
line of raiiroad between the points involved. For this reason, and for the
further reason that there will be no change 1n the present train service, the
proposed retirement of the eastbound track does not constitute an
abandonment of a line of railroad as contemplated by scction 1(18) and,
therefore, such retirement is not within our jurisdiction
Chicago Truckage Rights at 76. In Boston & Albany, the Commission determined that it did not
have junisdiction over the removal of two of four multiple main line tracks
As these cases demonstrate, the Board does not have junisdiction over every railroad
construction project or cvery rail line abandonment even though the trachs involved are not
excepled trucks under 49 U.S.C, § 10906.
B. THE SECOND RELOCATION PROJECT
The second relocation project will take place 1n about I8 months after the north-south

runming Red Rock Subdivision has been elevated over the east-west running Chickasha

Subdivision and new industry tracks allow BNSF to access Producers and Mid-States directly
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from the Red Rock Subdivision As previously noted, an ODOT contractor is currently
construcling a new railroad bridge which will elevate the Red Rock Subdivision over the portion
of the Chickusha Subdivision where the new highway will be located  Once the rail bridge and
new industry track construction arc completed, a new connection to the industry tracks will be
installed directly from the Red Rock Subdivision 10 serve the faciliues of Producers and Mid-
States. Once that project is completed, the connections currently used to serve Producers and
formerly used to serve Mid-States will be removed.’

Upon the completion of these tasks by ODOT, BNSF will begin serving both Producers
and Mid-States directly from the Red Rock Subdivision without having to access the Chickasha
Subdivision. At that ime, the portion of the Chickasha Subdivision located to the cast of
milepost 540.15 will be used volely tor the movement of overhead traffic to and from BNSF's
North yard located to the east of the Eastern Segment. The Eastern Scgment will no longer be
needed or used to serve local customers. To accommodate the Highway Project, BNSF will, at
that time, relocate the Eastern Segment to the south (with a variance of 30 to 400 feet) to allow
for the realignment of the Chuickasha/Red Rock connection. The relocated line will continue to
be used solely to hundle overhead traffic.

As soon as BNSF begins serving Producers and Mid-States directly from the Red Rock
Subdivision, the relocation of the Eastern Segment will not be subject to the jurisdiction of the
Board. The physical relocation of the Easlern Segment will not involve an extension into or
invasion of new territory since BNSF will not be able to serve any new customers from the
relocuted line and the relocated line will lic merely a few fect south ol 1ts current location. In

addition, the removal of the Eastern Segment from its current location will not affect service to

7 The construction of the new industry tracks and removal of the existing industry tracks are not
subject to the junisdiction of the Board 49 U.S.C. § 10906.
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shippers, since the two shippers located adjacent to the Eastern Segment will be served directly
from the Red Rock Subdivision. Consequently, the relocation of this line is not subject o the
Board’s junisdiction under the standard adopted in City of Detroit and the one used in joint
relocation proceedings.

As with the Middle Segment, the relocation of the Eastern Segment meets the five part
test adopted tn MoPac: the removal of the Eastern Segment will not concern service (o shippers
since BNSF will already be serving the only two shippers located along Eastern Segment directly
from the Red Rock Subdivision; the construction of the new line will not develop new terntory
or traffic becausc the new line will be located immediately adjacent to the existing line and
BNSF will not be able to access any new customers from the new line; the construction ot the
new linc will also not establish more competition or otherwise change existing competitive
situations because use of the new line will not cnable BNSF to divert any rail traffic currently
handled by another railroad: the relocation of the Eastern Segment will not matenally affect
BNSF's revenues or operating expenses; and the relocation will not be related to the matter of
ral transportation gencrally, but will accommodate a major highway project.

III.  EXPEDITED CONSIDERATION REQUESTED.

BNSF respectfully requests expedited processing of this proceeding. While the
reconstruction of the Packingtown Lead is completed and the traffic formerly moving over the
Middle Segment 1» moving over the Packingtown Lead, the removal of the Middle Segment,
which 1s necessary for the Highway Project to move forward, has not been completed 1n Light of
Oklahoma City Abandonment. In about 18 months, BNSF will need to expeditiously relocate the
Eastern Scgment. Any substantial delays in the removal of the BNSF tracks located on the

commidor to be used for the Highway Project will cause construction delays and will likely result
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in millions of dollars of cost overruns. Expedited processing of this procceding will hmit such
wasteful and unnecessary spending by ODOT. The 1ssues raised in this petition arc farly
straightforward and the applicuble law 1s well-developed and settled. Consequently, BNSF urges
the Board 10 establish an expedited schedulc for the filing of replics and the processing of this
proceeding. There is no need in this proceeding for the repetitive and abusive filings made by
Kessler and his cohorts in the Oklahoma City Abandonment Proceeding  Alternatively, the
Bourd can 1ssuc a declaratory order without first seeking public comments.
IV. CONCLUSION

For all of the foregoing reasons, BNSF respectfully requests that the Board 1ssuc an order
declaning that: (1) the relocation of the Middle Segment was a project not subject to the Board's
jurisdiction and that BNSF may continue to remove the remainder of the tracks on the Middle
Segment; and (2) the relocation of the Eastern Segment, once BNSF begins serving the two
customers dircctly from the Red Rock Subdivision over the new industry tracks, will not be
subject to the Board's jurisdiction. In so doing, the Board should also make clear that neither
project may be enjoined by the District Court on grounds that the projects require prior Board
approval

The Board 1s the last Federal, state or local agency to stand in the way of the Highway
Project. Kessler and his cohorts appear to have exhausted all other means of stopping the
Highway Project. From ncwspaper accounts and documents on the Internet it appears that these
individuals have sought unsuccesstully to have the Oklahoma Governor, other clected officials

and varnious Federal, state and local entities intervene on their behalf and stop the Highway
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Project * The Board should not allow its good offices to be abused by a small group of zealots
who belicve they know how to improve the highway infrastructure in Oklahoma City better then
the Oklahoma Governor, ODOT, FHA, FRA, Oklahoma City, as well as the numcrous other
Federal and state entities that have reviewed the Highway Project. In their to date unsuccessful
attempts to remake the Oklahoma City transportation infrastructure to their liking, these
individuals have demonstrated distain for the Board’s procedures and a total disregard for the
safcty of the traveling public and the wasteful spending of taxpayer dollars caused by their delay

tactics.

Respectfully submitted,

-—

David Rankin

Kristy Clark

BNSF RAILWAY COMPANY
2500 Lou Menk Drive

Fort Worth, TX 76131-2828

Dated: July 14, 2008

" For example, at the announcement of FHA's approval of the Highway Project, Mr. Elmore
orchestrated a demonstratton against the Project.
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Petition hus been served on the following

entuties by first class mail this 14" day of July, 2008:

Fritz Kahn

8" Floor

1920 N Street, N.W.
Washington, DC 20036-1601

Edwin Kessler
1510 Rosemont Drive
Norman, Oklahoma 73072
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAITOMA

(1) EDWIN KESSLER, )
)
Plaintiff )
)
Vs~ ) NO CIV-2008-358-R
)
(1) BNSF RAILWAY COMPANY, and )
)
(2) STATE OF OKLAHOMA, ex rel. )
OKLAHOMA DEPARTMENT OF )
TRANSPORTATION, Scerctary of )
Tiansportation (3) Phil ‘'Fomlinson and )
Duecior (4) Gary Ridley, in their official )
capacity, )
)
Defendants )
FIRST AMENDED
OMPLAINT FOR INJUNCTIVE RELIEF
l Edwin Kessler (“Kessler”), Plaintiff in the above captioned matter, comes

before the Court pursuant to Rules 3 and 65 of the Federal Rules of Civil Procedure, and files
this First Amended Complait for Preltminaiy and Permanent Injunctive Relief, asking this
Court to enjoin Defendants, their officers, agents, servants, employees, attoineys, contiactors,
and all persons acling 1n aclive conceit or participation with them, pending a determination
of the menits of this Complaint, from actions which violate a June 5, 2008 decision of the
Swiface Transportation Boaid (“Board™ or “STB”), m BNSK Raway Company -

Abandonment Exemption—In Oklahoma County, OK, STB Docket No AB-6(Sub-No 430-
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X) (“Line”) {See attached Exhibit 1)

2+ The STB decision vacated a pnor grant of exemption to shandonment of a
section of the BNSF Chickasha Subdivision (former Fuisco) Line (also “The L.ine™) which
was the subject of proceedings before the Board. BNSF sought abandonment of the former
Frisco Lincand its removal fi om the National Ratlway system in fuitherance of'an agreement
with Defendant Oklahoma Department of Transportation (“ODOT”) as 1epresented by the
individual Defendant officials heiem, The intention was to remove the subject Line in favor
of an ODOT 10ad project

3 The ODOT road project also requires destruction of the rail yard at Union
Station as well as several significant permanent functional, as well as historical rail
overpasses and other adjacent facilities associated with the subject Line, and which would
permanently and wrevocably alter the ability to use the Chickasha Subdivision (former
Frisco) Line, rail overpasses, Umon Station, and accompany ing tracks and structuies for rail
freight and/or passenger service.

4 The Defendants have disabled the subject Line. by cutting both sides of the
segment proposed to be abandoned. 'here 1s continued and ongoing danger of injury and
damage to the subject Line and 1ts attendant facihines  Rail lines in Umon Station have been
npped up, the line has been cut on both ends, swatches have been removed, a million doliar
signal has been huilt on the west end of the subject hne that impedes the flow of any rail
t:affic onlo the ine fiom that ducciion, road constiuction all along and adjacent to the subject
Line continues despite 1ts status as a porlion of the National railway system

2
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5. Despite the June 5, 2008 deciston of the STB, upon information and belief,
Kessler asserts that additional destruction of the subject Line and accompanying structures
which are 1¢ferenced herein, continues and/or 1s contemplated 1n furtherance of the ODOT
road project, which actions would cause significant and nieparable harm to the Lime that can
only be prevented by the 1ssuance of a preliminary and permanent injunction

6 The SI13 has continuing jurisdiction over the national railroad system,
including the subject Line, unul an abandonment 1s consummated Because of the ongoing
nature of the road project and significant existing construction already undertaken which will
use the nght of way of the Chickasha subdivision Line, it is clearly inevitable that BNSF
and users of the Line will again be required 1o seek abandonment of the subject Line in favor
of the existing road project

7 When an abandonment 1s proposed, federal law permits any person to propose
retention of the line as a part of the National Railway System by thc use of an Offer of
Assistance (OFA) which allows the OFA Applicant to puichase the line at agreed values or
1f no agreement can be made, then the value 1s set by the SI'B  Kessler previously submitted
an OFA involving the subject Line and will submit a sccond OFFA 1n the nevitable
subsequent abandonment proceeding and therefore has a significant interest to be piotected
by this action seeking to prevent the imminent destruction of the subject Line, OFA’s can
also include not only the railway, the land, but “atl facil:ties on the Iine or portion necessary
to provide effective transportation services ” Railioads aie 1equired to “maintain the status
quo with 1espect to 11s properly interests in the tail line as desciibed in its abandonment

3
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pention ™ Railroad Yentures, Inc. v Surface Transp. B , 299 F 3d 523, 552 (6% Cir 2002)
(“Ravlroad Ventures™)

8 Plainuiff Kessler seeks the protection of thus Court in the maintenance of the
status quo of the Chickasha subdivision (former Frisco line) pending the new filing of the
abandoniment proceeding o1 a new exemption (unlikely given the continued use of a portion
of the line) and the inevitable consideration of Kessler’s OFA by the STB

In support of this Compiaint, Kessler states

1. PARTIES

9 Kessles 15 a cilizen of the State of Oklahoma, and 15 a “person™ as that term 1s
used n49 U S C. §11704(a) In the previous abandonment proceeding brought before the
STB, Kessler filed, pursuant (o 49 U S C §10904(c), a Notice of Intent to File an Offer of
Financial Assistance (“OFA™) to purchase the subject Line and intends to file an OFA with
the STB tn any new abandonment proceeding for the subject Line

10 BNSF Railway Company (“BNSF™} is a “rail carrier providing tiansporiation
subject to the jurisdiction of the Board,” as that phrase 1s used n49 U S C §11704{a). On
Seplember 23, 2005, BNSF filed a Notice of Exemption to abandon the subject Line
(“previous abandonment™)

11 STATE OF OKLAHOMA, ex re/ Oklahoma Department of Transportation
1s an agency of the State of Okiahoma. This action is also brought against Phil Tomlinson,

as Secretary of Transpartation, and Gary Ridley, as Ihector, in their official capacity for
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purposes of prospective injunctive sehef  These Defendants will be collectively 1efeired to
as “ODOT ” Upon information and helief, Plaintiff alleges that ODOT has an agreement
with BNSF to purchase the nght of way of ll‘m subject Chickasha Subdiviston Line fou its use
in an ODOT Road project As a part of that apreement to purchase the underlying right of
way and Linc and the ongoing ODOT road project, it 1s meviiable that BNSF and the other
users of the Raitway must file an Application for Abandonment of the Line in favor of the
sale 1o ODOT On infoimation and behef, Kessler belicves ODO'] 1s an “agent” of BNSF,
and is a “person,” as those terms are used 1n 49 U S.C §11901(a) and (c), 1espectively On
information and belief, ODOT and/ar BNSF has contracted, and/or will conti act with various
contractois 1o salvage the subject Line, and/or 10 alter the physical chaiacteristics of the
subject Line and/or underlying right-of-way by removal of the Line 1n such a way as to
;1ern';anently alter the ability to use the subject Linc and nght of way as a pa:it of the National

Railway system and 1o semove the Line and right of way from the junisdiction of the STB

1. JURISDICTION AND VENUE

12 Jurisdictioninthis U S District Court is pursuant to 28 U.S.C. § 1331 (General
federal question jurisdiction), 28 U.S C. §1336 (Jurisdiction regarding Orders of the STB),
and49 U S C §11704 (a)

13 Venue 1 this US District Court 1s pursuant to 49 US C §1i704(d)(1)(A)
[this 1s the judicial district in which the Plaintiff resides] and (C) [this is the judicial district

through which the rariroad line of BNSY runs] ODOT can be served in Oklahoma
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I11. STATUTES INVOLVED
t4 49 U.S.C.§11704. Rights and remedies of persons injured by rail carriers.

(a) A person injued because a rail canier providing transportation
or service subject to the junisdiction of the Board under this part! does
not obey an order of the board, except an owder for the payment of
money, may br.ng a civil action 1n a United States District Court to
enforce that order under this subscction

(b)  Aail carner providing transportation subject to the jurisdiction
of the Board under this part is liable for damages sustained by a person
as a result of an act or omussion of that cairier in violation of this part

(e)(1) A person may file a complaim with the board under section
11701(b) of this utle or bring a civil action under subscction (b) of this
section to enfoi ce hability against arasl carrier providing transportation
subject to the junsdiction of the Board under this part

(d)(1) When a person begins a civil action under subscction (b) of this
section to enforce an order of the Board requiring the payment of
damages by a raill carrier providing transportation subject to the
Junsdiction of the Board under this part, the text of the order of the
Board must be included in the complaint  In addition fo the distriet
courts of the United States, a State court of general jurisdiction having
jurisdiction of the parties has junisdiction to enforce an oi1det under this
paragraph The findings and order of the Board are competent evidence
of the facts stated in them Trial in a civil action biought (n a district
court of the United States undci this patagraph is in the judicial district

(A) in which the plamuff resides,

(B) 1n which the piincipal opetating office of the rail carrier
1s located, or

(C) through which the raulroad line of that carrier runs

! Part IV of the Intersiate Commerce Conmussion Termnation Act as cod:fied m 49
U S C §§701-727 (gencral provisions) and §§10£01-11908 (rauf provisions)

6
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(3) The district coust shall award a reasonable attorney’s fee as a
part of the damages for which a raul cartier is found liable under this
subsection. The district court shall tax and collect that fee as a part of
the costs of the action,

15 49 US.C. § 11901, General civil penalties.

() Except as otherwise piovided in tlus section, a raill carmer
providing transportation subject to the jurisdiction of the board under
this part, an officer or agent of that rail carrier, or a recetver, trustee,
lessee, or agent of one of them, knowingly violating this part or an
order of the Board under this part 1s hable lo the Umied Statcs
Government for a civil penally of not more than $5,000 for each
violation Liability under this subsection 1s meutred for cach distinet
violation A separate violation occeurs for cach day the viclation
continues

{c) A person knowingly authoiizing, consenting 1o, or permitting a
violation of sections 10901 through 10906 of this title or of a
requirement or a regulation under any of those seclions, is liable to the
United States Government for a civil penalty'of not more than $5,000.
()  ‘'F'ral 1n a civil action under subsections (a) through (c) of this
section 1s in the judicial district in which the raif caruier has 1ts principal
opcrating office or 1n a district through which the railroad of the rail
carrier runs

16 49 U.S.C. §10903. Filing and procedure for application to abandon or
discontinue.

() (1) A ral carrier providing transportation subject to the
junisdiction of the board under this part who intends to -

(A) abandon any part of its railroad lines, or

(B) discontinue the operation of all 1ail transportation over
any part of tts railroad lines, must file an application relating
thefeto withthe Board Anabandonment or discontinuance may
be carried out only as authorized under this chapter.

7
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(d) A nrail carricr providing transporiation subject Lo the junsdiction
of the Board under this part may —

(1) abandon any part of its railroad lines, or

(2) discontinue the operation of all rail transportation over
any part of its railroad lines,

only 1fthe Board finds that the present or future public convenience and
necessity require or permut the abandonment or discontinuance In
making the finding, the Board shall consider whethei the abandonment
or discontinuance will have a serious, adveise impact on rural and
communtty development

17 49U.8.C. §10904. Offers of [inancial assistance to avoid abandonment and

disconlinusance.

(c)  Within 4 months after an application 1s filed under section
10903, any person may offer fo subsidize or puichase the
railroad line that is the subject of such application. Such ofter
shail be filed concurrently with the Board If the offer to
subsidize or purchase 1s less than the carrier’s estimate stated
pursuant (o subsection (b)(1), the offer shall explain the basis of
the disparity, and the manner 1n which the offer is calculated.

(d) (2) Ifthe Board finds that such an offer or offers of financial

assistance has been made within such period,
abandonment or discontinuance shall be postponed until

(A) the carmer and a financially responsible person
have reached agreement on a tfransaction for
subsidy or séle of the line, or

(B) the conditions and amount of compensation are
established under subsection ()
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(e)  Except as provided 1n subsection (f)(3), if the rail carrier and a
financiatly responsible person  fatl to agree on the amount or
terms of the subsidy or purchase, either party may, within 30
days after the ofTer 1s made, request that the Board establish the
conditions and amount of compensation

(D (1) Whenever the Board is requested to establish the

conditions and amount of compensation under this
section —

(A) the Boaid shalt render its decision wathin 30 days,

(B) for proposed sales, the Board shall
determine the price and other terms of sale,
except that in no case shall the Board set a
price which is below the fann maiket value
of the lme (including, unless otherwise
mutually agreed, all facilities on the line or
portion nccessary to piovide effective
transportation services),

{2) The decision of the board shall be binding on both parties

IV. FACTS COMMON TO ALL CLAIMS

A, BACKGROUND INFORMATION
I8  All the factual allegations contained tn the preceding paragraphs arc
incol porated herein as if they were set out in full,
19.  On Scptember 23, 2005, BNSF and Stillwater Central Raifroad, Inc
("SLWC”) jountly filed with the Surface Transportation Board (“Board™) a notice of
exemption (“NOE™) under 49 CFR 1152 Subpart F — lxempt Abandonments and

Discontinmmces of Service, for BNSF to abandon, and for SLWC to discontinue service
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ovel, approximately 2 95 miles of railroad between milepost 539 96 [a few hundred feet west
of where the Line crosses the Oklalioma River (formerly North Canadian River), and which
1s about 1,500 feet cast of where the Linc passes under Shields Ave), and milepost 542 91,
which 1s about 500 feet west of where the Line c1osses South Agnew Street
20 BNSF’'s NOE to abandon the Line automaticelly became effective on
November 12,2005 However, per the Board’s rules, BNSF could not begtn consummation
of 1ts abandonment of the Line until SLWC received authonity to discontinue service over
the Line
2E.  In a Decision on January 26, 2007, the Board granted SLWC authorsty to
discontinue service over the Line  Consequently, beginning on January 26, 2007, BNSF had
Board authonty 1o abandon (satvage) the Line.
22, Inits NOE, BNSF certified “that no local tiaffic has moved over the line for
at least 2 years ™ See 49 CFR 1152.50 (a)(2).
23,  The last sentence of 49 CFR 1152 50 (d)(3) states.
“If the notice of excmption contains falsc or misleading information,
the usc of the exemption 1s void ab miio and the Board shall
summarnily reject the exemption notice ”
to the Producer’s Co-Op, which has a spur that comes off the Line at MP 540.13.
24 OnFebruary 13, 2007, Kessier filed a formal “Notice of Intent to File an Offer
of Financial Assistance {("OFA™) to purchase the Line
25  OnFebruary 27, 2007, Tom Elmore photographed a BNSF train crewusing the

portion of the Line that lies between MP 539 96 and M 540 40, to provide local rail service.

10



Case 5 08-cv-00358-R Document 34  Filed 06/27/2008 Page 11 of 25

26 OnFebruary 27,2007, the Board rejected Kessler’s O A, stating the deadline
for filing the OFA expired on November 12, 2005, which was 10 days after BNSI's NOE
was published in the Federal Register

27  On February 21, 2007, Kessler filed a Petition to Reopen with the Bourd,
asking the Board (o reopen, then reconsider its decision granting BNSF authority 1o abandon
the Lane based upon sigmfican! evidence that the BNSF Pefilion contained false and
misleading information

28 Kessler argued before the Board that BNSF’s continued usc of the Line to
provide local 1a1l service to the Producer’s Co-Op, contravencd BNSF’s certification “that
no local traffic has moved over the line for at least 2 years,” and contravened BNSF's
certification that the Line has not been needed, or uscd, to provide local rail service, since
September, 2003 |[The only rail access to the Producer’s Co-Op rail spur, 18 from the Line
at MP 540 13 The Producer’s Co-Op has continued to receive rail service several umes a
week from September, 2003 through the current date ]

29  InaDecision served on February 7, 2008, the Board’s Chairman Nottingham
found Kessler’s new evidence [photographic evidence that the Line was used for local freight
seivice on I'cbruary 27, 2007, or two ycars aftet BNSF’s NOE was [iled, and BNSF
coirespondence indicating local shippers had been served via the Line within the two year
period prior to BNSF filing 1ts NOE], warranted issuing a Dectsion Ordering BNSF not to
consummale abandonment of the Line until after the Board ruled on Kessler’s Petition to
Reopen (February 7, 2008 Decisionatp  2).

i1
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30.  Afler subsequent proceedings, on June 5, 2008 the STB iendered a decision in
Kessler's favor as 1o his Peution to Reopen A copy of the STB deciston is atiached hereto
as Exhubit |  Based upon the STB's determination that BNSF’s NOE contained “false or
misleading statements,” [*“no local t;afﬁc has moved over the line o1 at least 2 years™], the
Board, per 49 CFR 1152.50 (d)(3), determined that a rcopemng of the proceceding was
warraniled on the basis of the new evidence introduced by Kessler

31  Afier rcopening, the STB determned that BNSF's own submissions indicated
that BNSF provided “false and misleading” statements to the STB Based uoon 49CFR
1152 50(d)3) the STB concluded

In sum, the new evidence befoie the Bourd—mcluding the evidence submutted

by BNSF itsclf—shows that BNSF moved local traffic over the Line for one

or more shippers during the September 2003 to September 2005 time peitod

This meansthat 1ts certification in September 2005 was falsc o1 nusleading As

a result, we witl reopen the January 2007 decision and reject BNSF’s notice

of exemption as void ab mitio.

Ex 1-STB June 5, 2008 Order, p. 7.

32 I'he Board did not foreclose BNSF “from filing a properly supported petition
for an individual exemption or an application to abandon the Line under a new docket
number ”  Kessler alleges that given the contractual obhigations between and among the
Defendants, the angoing ODOT road project, and the previous abandonment proceeding, it
18 inevitable that BNSF will file another abandonment proceedl'ng of some nature Such 4

proceeding wall offer an opportunity for Kessier to submit a new OF A,

33.  Upon information and belief, Plaint:ff believes that BNSF 1s contractually

12
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obligated 10 ODOT 1o remove the Chickasha Subdivision (former Frisco) Line from the
National Raifway System and turn it over 10 ODOT for the road project The road pioject
15 currently under construction and the planned configuration 1s that the road project will
cross the Chickasha Subdivision and will infringe 1its night of way This cannot be done
excepl by 4 new proceeding 1n abandonment or a request for an individual exemption by
BNSF and demonstrates the inevitabiity of a new abandonment proceeding

B. BNSF'S APPARENT CONTINUING DISREGARD FOR THE

BOARD’'S FEBRUARY 7, 2008 ORDER AND NOW THE JUNE 5, 2008

FINAL ORDER.

34, All the factual allegations contained in the preceding paragraphs are
incorpoiated herein as if they were set out 1n full,

35 On February 14, 2008, T'om LImore observed, spoke with, and photographed
a salvage crew cutting and salvaging a poition of the Line just wesl.of where the Line passes
under Shields Blvd The salvage crew and the owner of the company they work for, stated
that they were salvaging the Line pursuanl to a salvage contract See Exhibit 2, February
17, 2008 Verified Statement of Thomas Elmore and also Separate Affidavit of Thomas
Elmore)

36  On February 26, 2008, Tom Elmore observed and photographed a steef pole,
part of a cantilevered railway crossing signal, that had been erected in the middle of the
wracks where the Line crosses Agnew Ave , which signal was erected on February 22, 2008

Sce Exhibit 3, March 5, 2008 Verified Statement of Thomas lmore

13
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37.  Sometime between February 26, 2008 and March 17, 2008, upon information
and belief, Plaintiff alleges that the switch that connected the Line to the Shields Spur at MP
540 15, and about 100 feet of the Line immediately west of this switch, was unlawfully
removed by BNSF or its agents See Exhibit 4, March 20, 2008 Verified Statement of
Thomas Elmore

38.  OnFebruary 19, 2008, Susan L Odom, Manager, BNSF Netwoik Strategy,
made a verified statement that BNSF had not issued a salvage contract to salvage the Line

39  Sincethe work crew, and the owner of the company employing the work crew,
that was salvagil.'lg the I.ine on February 14, 2008, both stated that they were salvaging the
Line pursuant to a salvage contract, and since Susan Odom, BNSF's Network Suategy
Manager, testified that BNSF had not let a salvage contract for the Line, 1t would also be a
reasonabic inference that ODOT or their agent let the salvage contiact. However, Kessler
has been unable 1o serve discovery on ODOT, smce ODOT 1s not a party to BNSF’s
abandonment proceeding and formal court discovery has not commenced in this action

40  Other work in destruction has continucd on the previously abandoned line.
While some of this 1s an alteration of the lne for its use as & “shoo fly” (detour) for an
adjacent Umon Pacific l.ine while the original Union Pacific Line 1s moved north, it 1s
anhicipated that the Chickasha Subdivision, former Frisco Line, will be permanently removed
after the move of the Umon Pacific linc is complete.

41  ODOT and BNSF have sigmficantly altered or intend to alter certain adjacent
ratlroad structures to the Chickasha Subdivision including sidimg tracks at Union Station, two

14
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constructed concrete train overpasses, and other significant structures which are “facilittes
on the line or portion necessary to provude effective transportation services ™

C. ODOT'S UNRECALCITRANT BEHAVIOR, REFUSAL TO

RECOGNIZE THE JURISDICTION OF THE STB AND ITS CLAIM

THAT IT IS NOT SUBJECT TO THE JURISDICTION OF THE STB

DESPITEITS OWNERSHIP OF SIGNIFICANT RAILROAD LINES IN

OKLAHOMA.

42,  All the factual allegations contained inl the preceding paiagraphs are
incorporated herein as if they were set out i full

43  Decspitethe voidance of the BNSF Abandonment Exemption, ODOT continues
ils 1oad project unabated through an area which 1s part of the 1ight of way of the Chickasha
Subdivision (former Fuisco) Line, thereby permanently altering and damaging the propesty
and * . .faciliics on the line or portion nccessary 10 piovide clfective ¢ransportation
seivices ”

44  Despite the incvitability and necessity of another abandonment proceeding in
ordes touse the subject Line mn 11s road project and without regard to any consideration that
Railroads aie to “mamtam the status quo with respect to its property inlerests in the ral line
as described 1n its abandonient petition” ODOT 1s infringing and damaging the conttnued
abilnty to use the subject hne and sts facilities as part of a raillway sysiem even though there
has been no determnation of the STB concerning any abandonment being in the public

interest, convenience, and necesstty.

45  ODOT has atleged 1n previous filings before this Court that it 1s not subject 1o

15
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the junisdiction of the STB even though t11s the owner of hundreds of miles of railroad t1acks
in the State of Oklahoma and upon information and belief, PlaintifT states that ODOT owned
rai} tracks which cross state lines out of the State of Oklahoma. Under federal iaw, ODOT,
as owner, has primary responsibility to provide service across those lines even 1f the lines are
opeiated by others and ODO'}' 1s subject to the jurisdiction of the S'I B as owner Despite
STB junsdiction, ODOT’s statements denying being subsect to $'1B junisdiction, its refusal
{o recognize the interest of the subject hine as part of the national 1ailway system, its actions
n destruction of the facilities attendant to the subjecl line, and s joint participation and
encouragement of BNSF i the removal or rendering of the subject [.Ine as unusablc as a
railroad necessitates prospective myunctive authonty agamnst the individual ODOT
defendants to protect the federal interests involved and the individual interest of Plaintsft
Kessler

46  Even though no new abandonment proceeding has been instifuted, its
mnevitability 1s mandated by the June 5, 2008 decision of the STB and 15 anticipatory, 1n
much the same way thal anticipatory breach can state a causc of action, and thus related to

the enforcement of the STB decision and the federat interests involved

V. FEDERAL CASE LAW
47.  All the factual allegations contained in the preceding paragraphs are

incorporaled herem as if they were set out in full.

48  InRailroad Ventures, Inc v. Surface Transp. Bd.,299F 3d 523 (6" Cir 2002)
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(“Railroad Ventures™) at 552, the 6" Circust held

“Thus, while a raslroad may *abandon any part of s raifroad lines’ under 49
U S C §10903(a)(1)(A), the STB 1s permitted to authorize a prospective buyer
under the OFA prowvisions to purchase ‘that part of the railroad line to be
abandoned’ under49U S C §10904(d) The linc owner can seek authonty to
abandon all or a part of its rail line, bul f it does so, then, pursuant to
§10904(£)(1 X B), a qualified OF A purchaser is entitled to detexminc howmuch
of the Ime 1t wishes to acquire. Once the offeror seeks to purchase the entire
rail line or a portion thereof as described in the abandonment petition, 49
U S C §10904(c), the STB s then statutoniy obligated to render a decisions
sctting price and other salc terms as to what the offeror seeks to buy, within
thirty days of a request to set conditions 49U S C §10904 (D(1{A) Under
this statutory provision, then, it neccessarily follows that neither the
abandouing rail earrier nor the STB can alter or amend what the QFA
buyer has offered to buy; rather, the STB can ouly set the terms on what
the offeror has proposed to purchase,

In short, once the owner of a rail line submuts a petition seeking the STB’s
authority to abandon the line, it must allow a prospective OF A purchaser the
opportunity to determine how much of the line to acquune, as the line is
described in the abandonment petition Thus, at the point of filing the
abandonment petition the abandoning rail line owner cannot reduce or
diminish the rail line or the natuve of the property interests associated
with theline. Becanse a rail line owner is subject to the STB’s jurisdiction
until such time that the line has been properly abandoned or sold, it
therefore must maintain the status quo with respect to its property
interests in the rail line as described in its abandonment pefition,”
{Emphasis added.)

A. DEFENDANTS® ACTIONS ARE CAUSING PLAINTIFF GRAVE,
SUBSTANTIAL, IMMEDIATE, CERTAIN AND IRREPARABLE
HARM

49.  The Defendants’ actions are causing grave, substantial, immediate, cerlain and

irrepai able harm to Plamntiff

50  Because of its previous filing and the ongoing road project, 1 is incvitable that
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BNSF must cither file another proper request for an individual exemption (for which it
cannot qualify) or subrmt a new Abandonment Application It1s also inevitable that Kessler
will have the nght to file a Notice of Intent to File an Offer of Financial Assistance to
purchase the Line. The ongotng construction, alteration, or planned alteration of the subject
Line is causing significant damage and diminishing its ability to for use to provide proper rail
service.

51.  In Railroad Ventures at 552, the 6™ Circuit held that-

“at the point of filing the abandonment petition the abandoning rail line

owner CANNOT reduce or diminish the rail line or the nature of the

property interesis associated with the line. Because a rail line owner is

subject to the STB's jurisdiction until such time that the line has been

properly abandoned or sold, it therefore MUST MAINTAIN THE

STATUS QUO with respect to its property interests in the rail line as

described in its aAbandonment petition,” (Emphasis added )

52 The Defendants’ actions are reducing or diminsshing the rail line or the nature
of the property interests associated with the Line

53.  Theharm Kessler is suffering is grave, substantinl and certain Toexercise
the statutory night of an OFA, Kessier will be harmed because the cost to restore those
portions of the Line that have been destroyed, is enormous [t will cost around $200 per
finear foot to replace the several thousand feet of Line that has been salvaged (2,000 fect
would cost $400,000) Tt wall cost $200,000 + to replace the Shield’s Spur switch that was
removed ]

54 The harm Kessler is suffering, is immediate and certain, On at least thrce

separate occastons since the Board’s February 7, 2008 Order directing BNSF to stop all
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salvage activities on the Line, porlions of the Line have been destroyed or impaired

55. The harm Kessler is suffering is irreparable. ODOT is an agency of the
State of Oklahoma Oklahoma is a sovereign entity, and as such, 1t has immunity from suit
for monetary damages The absence of any type of remedy for monetary damages has been
held to constitute “irrcparable harm.” See Duakota, Mmn & Fastern R.R. Corp. v. South
Dakora, 236 F. Supp 2d 989, (D 8.D,, 2002), whercin that court made the following
stalements

“Since the instant action is one against the State, money damages are not

recoverable. The threat of unrecoversble cconomic loss does qualify as

irreparable harm. See Baker Flec. Coop , fnc. v Chaske, 28 F .3d 1466, 1473

(8™ Cir. 1994) " Dakota at 1013. (Emphasts added )

56  Kessler is likely to prevail on the merits

A BNSF was previously ordered by the Board to stop all salvaging
activities on the Line and didnot  BNSF’s Petition for Exemption to Abandonment has now
been made void gb initto. With BNSF’s apparent acquiescence, permenent alteration of the
Line as a part of the national railway system, is occwrring at the hands of the Defendants,
their officers, agents, servants, employees, atlorncys, contractors, and all persons acting n
active concert or participation with the Defendants. These salvaging activities are unlawftil,
for per49U 8 C §10903, no person may abandon (salvage) a Line without Board authorfy.
B.  BNSF’s NOE to abandor the Line has been rejected by the Board since

the Board found that it clearly contained false and rmsleading statements and the Board s

required to reject NOE’s that contain false and misleading statements.
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C Because the ongoing road project and contractual agieements between
BNSF and ODO'T, BNS¥ will incvitably file another abandonment procceding  Kessler has
a statutory right under 49 U S C §10904 to make an OFA to purchase the Line
D The 6* Circuit in Rarfroad Fentures made 1t clear that no onc may

diminish the nature of, or property interests associated with, a Line, as of the date & request
to abandon a Line has been filed wath the Board

57  BNSF will not be harmed by the Stay The STB, in its February 7, 2008
Decision, stayed BNSF’s consummation of abandonment of the Line That stay of
consummation of the abandonment has been made peimanent by the June 5, 2008 Order
reopening and vording the abandonment  What Kessler 1s asking this Court to do, 1s to give
effect to the STB’s Order voiding the NOE and preventing further damage and mjury to the
subjcct Line

58  The Stay will be consistent with the public interest. The public interest will
be served by enforcing an Order 1ssued by the STB, and by pieventing the Defendants from
violating Federal Law The public interest will be further served by preserving the Line and
the exclusive junisdiction of the STB, a federal regulatory agency, for the STB has a
“stalutory duty io preserve and promote continued ratl -serwce, feitations omitted] and,
specifically in the context of the “abandonments or discontinuance of rail service,” that one
of its “function[s] .  1s to provide the public with a degree of protection against the
unnecessary discontinuance, cessation, interruption, or obstruction of available rail service ”
New York Cross Harbor RR v Swurface Tranmsp BD, 374 F3d 1177, 1187 (DC Cur
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2004). There are strong national, statutory and Board policies favoring the preservation of
rail services, and the provision of adequate service for rail shippers As the D C Circuit
pointed out in the Cross Hurbor case, atp 1187, depriving 2 rait shipper of the availability
of rail service options thal it already has, would require n very strong showing that such

action 1s in the public interest.

CLAIM ONE

59  All the factual allcgations contained 1n the preceding paragraphs are
meorporated heien as if they were set out in full

60  BNSI has knowmgly and intentionally violated 49 USC § 10903 by
permitting the Line to be salvaged, and/or by reducing or diminishing, the rail line, or the
nature of the properly inletests associated with the Line, without Board authoity.

61. BNSF knowingly and intentionally violated the Board’s February 7, 2008
Order directing BNSF to cease all further abandonment activities on the Line until such fime
as the Board ruled on Kessler’s Petition 10 Reopen and now made permanent by the Board’s
June 5, 2008 Order, by permituing, condoning, or by not preventing, further acuvities on the
Line (including possible salvage), and/or by 1cducing or diminishing, the rail line, or the
nature of the property interests assoctated with the Line, without Board authority.

WHEREFORE, Plaintiff asks this Court

A issue an Order enjorning BNSF, any of BNSF’s officers, agents, servants,

2t
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employees, attorneys, contractors, and all persons acting in active concert or participation
with them, from any furtheractivibies in the nature of salvage o1 alteration of the subject Line
pending Board considetation of Kessle:’s OFA,

B Issue an Order enjoining BNSF, any of BNSF’s their officers, agents, servants,
employees, attorneys, contractors, and all persons acting in active concert or participation
with them, from reducing or duminishing, the rail ling, or the nature of the property interests
assoctated with the Line, pending Board consideration of Kessler’s OFA,

¢ Award Kessler reasonable attorney fees,

D Giant such other and further 1elief as thns Court deems just and equitable

CLATM TWO

PROSPECTIVE INJUNCTIVE RELIEF AGAINST ODOT

62 Al the factual ailegations contained in the preceding paragraphs are
incorporated heren as if they were set out in full

63  ODOT has knowingly and intentionally violated 49 US.C § 10903 by
contracting with contractors for the purpose of salvaging the Line, and/or the purpose of said
contracts results n, or may result in, a reduction or diminution of, the raii ling, or the nature
of the property interests associated with the Line, without Board authonity

64 ODOT (;onlmuad construction of its road project and its continued destruction
and alteration of the subject line and 1ts attendant facilities 1s contrary to the June S, 2008

Order of the S'TB and knowingly and ntentionally interferes with and afTects the operation
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of the subject Line as a parl of the National Railway system Such actions results tn, or may
result in, a reduction or diminution of, the rail line, or the nature of the property interests
associated with the Line, without Board authonty.

65  Despite thelack of authority from the STB authonzing the use of the Chickasha
Subdiviston right of way for the ODOT road project, BNSF and/or ODOT continues its road

constructivn project m such a manner as to permanently alter the subject Line.

CLAIM THREE

DECLARATORY RELIEF AS TO BNSF
p— . . = TH ODOT

66  All the factual allepations comtained 1n the picceding paragraphs arc
incorporated herem as 1f they weie set out i full

67  Upon information and behicf, BNSF and ODOT have entered nto certan
agieements with regard to the proposed abandoned property whereby the right of way after
abandonment will be conveyed or transferred away from BNSF foi use in the ODOT road
project and the subject Line will be removed or salvaged This agreement of conveyance or
ant:cipated transfer impairs the operation of fedeial statutes granting a nght fo make an OFA
for the Rail Line and impedes a potential OFA canddate’s ability to perform rail operations
by burdening that potential operation wath reconstruction of the subject Line and/or removing
any contractual right preventing the continuance of rail service, resulting in, or may result
in, a reduction or dimsnution of, the ratl line, or the nature of the property interests associated

with the Line, if done without 1eference to STB authonty
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68  PlamtifT acknowledges that while declaratory rehief may lie agamst BNSF, but
not necessarily against the State Defendants pursuant to the Iileventh Amendment,
declaratory relief as to BNSF will determine the vahidity of the agreement and then
prospecttve injunclive relief should be available to prevent the destruction of the subject Line
and its removal from the National Rail system.

69.  Declaratory relief 1s available against Defendant BNSF regarding any such

agreements or contractual 1ssue.

WHEREFORL, Plaintff asks this Court.

A Issuc an Order enjomung BNSF, ODOT, their officers, agents, servants,
employees, attorneys, contiactors, and all persons acting tn active concert or participation
with them, from any further activities which may aftect the Line in any way, until th Boad
rules on Kessler’s to be anticipated OFA;

B Issue a declaratory judgment declaring as a violation of Federat law any certain
agreements between BNSF and ODOT with regard to the proposed abandoned propeity
whereby the nght of way afler abandonment will be conveyed or transferred away from
BNSF for use i the ODOT road project and Line will be removed or salvaged unless such
agreement is conditioned upon protecting right right of potential persons who may make
offers of financial assistance for such proposed abandoned Line .

B Award Kessler costs, reasonable attorney fees, and expenses of the litigahion,

C Giant such other and further 1chief as this Court deems just and equitable
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against appropriate parties under Fed Rul Civ Pro 54(c)

Respectfully submitied,

Qs

SIGNATURE OF COUNSEL MICMEAL SALFM OBA #7876
Salem Aew Offices
H 1 North Peters, Suite 100
Norman, Oklahoma 73069-7235
(405) 366-1234
(405) 366-8329 FAX

Attorney for Plaintiff
Edwin Kessler

CERTIFICATE OF SERVICE

I hereby certify that I clectronically transnuited this document to the Clerk of the
United States District Court for the Western Distriet of Oklahoma using the ECF System for
filing and transmuttal of notice of electrome filing to the following ECF registrants

Hugh Rice Norman Hill
Rod Cook Eric 1lecky
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Sidney Strickland, Jr

on the 27'" day of JUNE, 2008
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37795 SERVICE DATE - JUNE 5, 2008
EB

SURFACE TRANSPORTATION BOARD
DECISION
STB Docket No AB-6 (Sub-No 430X)

BNSF RAILWAY COMPANY—ABANDONMENT EXEMPTION—IN OKLAHOMA
COUNTY, OK

STB Docket No AB-1040X

STILLWATER CENTRAL RAILROAD, INC—DISCONTINUANCE OF SERVICE
EXEMPTION—IN OKLAHOMA COUNTY, OK

Decided June 3, 2008

On February 21, 2007, Edwin Kessler (Mr. Kessler) filed a petition 1o reopen the Board's
deciston in these proceedings served on January 26, 2007 (January 2007 dectsion) The petition
10 reopen will be granted as to the abandonment proceeding based on new evidence, and the
related notice of exemption will be rejected as void ab jnino The petition will be denied as 1o
the discontinuance proceeding. Other requests for relief will be dented as moot

BACKGROUND

On September 23, 2005, BNSF Railway Company (BNSF) and Stillwater Central
Railroad, Inc (SLWC) filed notices inveking the class exemption tn 49 CFR 1152 Subpart F for
lines that have been “out-of-service” for at least 2 years in order for BNSF 10 abandon
approximately 2,95 miles of rail line between mulepost 539 96 and milepost 542.91 i Oklahoma
City, Okiahoma County, OK (the Linte) (in STB Docket No AB-6 (Sub-No 430X)), and for
SLWC to discontinue service over two sepaiate segments of the Line, totaling 0 95 nules (STB
Docket No AB-1040X) ' The ratroads sought abandonment and discontinuance authornity to
factitate a proposed highway relocation project Notice of the filings was served and published
in the Federal Reguster on October 13, 2005 (70 FR 59802), and the exemptions became
effective on November 12, 2005

! $1.WC obtained operating authonty as to the 0 91-mile line segment between
milepost 542 0 and milepost 542 91and the 0 04-mile hue segment between milepost 539 96 and
mifepost 540 0. See Stillwater Centrat Raitroad, Inc —Lease Exemphon—The Burlington
Northern and Santa Fe Railway Company, STB Finance Docket No 34610 {STB served Jan. 19,
2005) (Stillwater)
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On November 7, 2005, Oklahoma State Representative Al Lindley and Bio-Energy
Wellness Center (Bio-Eneryy) filed comments urging that the notices be rejected. On
November 9, 2005, Bio-Energy and North Amencan Transportation Institute (NATT) filed a joint
petit:on 1o reject the notices of exemption, to which the rmlroads jomntly rephed

In the January 2007 deciston, the Board denied the Bio-Energy/NATI request to reject
BNSF's notice of exemption, but gianted their request to 1gject SLWC’s notice of exemption
The Board found that SLWC could not avail itself of the class exemption, because 1t had not
acqured the right to operate the two segments unti just 9 months pnor to filing the notice See
Stillwater supra, note i. On i1s own motion, kowever, the Board granted SLWC an indivedual
exemphon o discontiiue operations on the segmenis

On February 21, 2007, Mr Kessler filed the present petitton to reapen the January 2007
decision, asking the Board to reject BNSF's abandonment exemption notice  On March 7, 2007,
BNSF filed a reply in opposition and a request to strike or reject the petition as an improper reply
10 a reply

In a deciston served on February 27, 2007, the Board denied a reguest from Mr Kessler
for an extension of wne to file, and his petition to toll the due date for filing, an OFA The
Board also rejected, as neither persuasive nor supported by the cases cited, Mr Kessler's
argument that the January 2007 decision rejecting SLWC's notice of exemption for
discontinuance authority obviated the offectsvencss of BNSI's abandonment exemption and
permitted the filing of a new OF A to purchase the Line,

Mr Kessler filed a petiron for an emergency stay of the effective date of the
abandonment exemption and a supplement to the petition to reopen on March 21, 2007. Upon
reopening, Mr Kessler seeks (1) rejection of BNSF's notice of abandonment exemption or
revocation of BNSF's exemption, (2) revocation of SLWC’s discontinuance exemption; and
(3) the granting of new tndividual exemptions on the Board’s own motion, followed by the
opportunity to file an OFA to purchase the Line Also on March 21, 2007, Mr Kessler filed a
motion for protective order. On March 26, 2007, BNSF filed a reply in opposiuon {o the stay
petition and a request 1o strike or reject the supplement as an improper reply to a reply BNSF
urged the Board to reject Mr. Kessler's new evidence as hearsay and speculative, but neither
adnutted not dented the factual allegation that the Line had camied local trallic during the 2-year
“out-of-se1vice” perod

On February 7, 2008, the Board directed BNSF 1o respond to Mr Kessler's evidence
alleging that BNSF had served shippers on the Line during the 2-year peniod prior to [iling the
notice, and directed BNSF not to consummate the abandonment untit the Board ruled on
Mr Kessler's petition to reopen. BNSF filed a reply on February 12, 2008, to which Mr Kessler
responded on Februaty 19, 2008 On February 15, 2008, Mr Kessle: filed comments alleging
that BNSF had begun dismantling the Line and asking that BNSF be required to cesse and desist
from prematurely consummating the abandonment, BNSF replied 10 these commentson

2
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February 20, 2008 Mr Kessler supptemented his comuments on Febiuary 22, 2008, and BNSF
responded to tlus supplementary filing on March 12, 2008. On March 24, 2008, Mr. Kessler
filed a formal request that the Board order BNSF to cease and desist from any further salvage
activities on the Line, and a second supplement 10 his comments  On Apnl 8, 2008, BNSF filed
a reply to this request, and on Apnl 11, 2008, Mr Kessler filed a motion for clanficanon of the
Board's February 7, 2008 decision On May 1, 2008, BNSF filed 2 reply to Mr, Kessler's
moetion for clarification, arguing that the February 7, 2008 decision was clear on its face and does
not require clanfication

POSITIONS OF THE PARTIES

Mr Kessler contends that both notices of exempuion contained false and misleading
information > Specifically, Mr Kessler claims that new evidence demonstrates that BNSF
served a shipper located on the Line wathin the 2-year peniod prior to September 23, 2005 (the
filmg date of the nofice of exemption), and that it served another shipper as recently as
February 27, 2007. Additionatly, he contends that, contrary to SLWC's statements and the
Board’s prior finding, new evidence demonstrates that SLWC possessed operating authority over
the entire 2 95-nule Line, not just the scgments at cach end

To show that BNST prowvided service on the Line withim the 2-year period pror to
September 23, 2005, Mr. Kessler has submitied a verified statement of Thomas Elmore,
spokesperson for NATI. Attached 1o Mr Elmore's venfied statement are copies of two letters
from BNSF, dated August 22 and Seprember 23, 2005, that Mr Elmore acquired from the
Oklahoma Depariment of Transportation through a Freedom of Information Act request ® in the
letrers, BNSF described a construction project that would remove a crossing dramond near Mid-
States Lumber Company (Mid-States), requnng the industry track accessing Mid-States 1o be
temporanty taken out of service In the August 22 letter, BNSF stated that it “currently serves
Mid-States via thus track” and offered to transload lumber for Mid-States at an alternate location,
provided that the State of Oklahoma reimburses BNSF for the additional expense of
transloading The letter concluded by asking representatives of Mid-States and the State 10 sign
the letter “agreeing to the conditions noted above .  fo commence the transload process * In the
September 23 letter, BNSF informed the State that “the estmated cost for transloading cars for

? M. Kessler also asseris that the Board comutted materiat error by improperly
granting BNSF abandonment authonty prior to granting SLWC discontinuance authority The
Board addressed and rejected this argument in is deciston served February 27, 2007, and
M: Kessler's claim of matenal crror must be rejected here as well Nonetheloss, as subsequently
discussed, Mr Kessler’s petition to reopen the abandonment proceeding wall be granted on other
grounds

3 BNSF does not contend that these letrers were “reasonsbly available” to Mr Kessler
before the Board's January 2007 decision Accordingly, we treat them as “new evidence™ for
purposes of the petition to reopen.
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{Mid-States} is $22,800,00" based on an estimate of 24 cars per year. Mr. Kessler claims that
these 2005 fetters constitute verifiable proof that Mid-States—Ilocated one block north of
Producers Co-Op Oil Mill (Producers) and connected to the Line by a lead near Producers’
facihity—received rail service from BNSF within the 2-year period prior to September 23, 2005

As for recent service, Mr. Elmore states that he has scen two photographs taken by
Mr. Kessler showing rail cars at Producers’ facility on February 18, 2007, but no longer at that
location on February 27, 2007 Ia support, attached to Mr Elmore’s venfied statement are two
photographs allegedly taken by him on February 27, 2007. Accoiding to Mr Elmore, one of the
photographs shows a BNSF locomotive mside Producers’ facility delivening cars, while the other
shows a BNSF locomofive departing that facility without cars Mr. Kessler acknowledges that
Producers’ facility 1s located adjacent to both a Uion Pacific Ralroad Company (UP) hine and
another BNSF line, known as the Red Rock Line, but he asserts that, because there is no lead
connecting Producers’ facihty to the UP iine or the Red Rock Line, BNSF must have used the
subject Line to serve Producers

To demonstrate that SLWC possessed operating authonty over the entire Ling,
Mr Kessler has subnutted a verifted statement along with a photograph and diagram by Gl
Poole According to Ms, Poole, the photograph was taken on February 15, 2007, and shows a
train being pulled by two BNSF locomotives, allegedly leased to SLWC, on the portion of the
Line that was not leased to SLWC M. Kessler argues that this evidence demonstrates that
SLWC musled the Board about its authonty and that the Board's January 2007 decision erred in
finding that S1.WC did not have authonty to operate over the entire Line.

Additionatly, Mr. Kessler claims that two shippers atong the Line, Boardman Company
(Boardman), a manufacturer of large industrial condensers at milepost 541.75, and Producers,
which makes cotton seed oil, have privately indicated that they do not want to lose rail fretght
service Mr Kessler has also submitted a letter from MDRC, a company that maintains and
repairs rail cars, which expresses an interest in locating a facihity on the Line, stating that “access
to two Class I carners is highly desirable.™

Finally, Mr Kessler alleges that BNSF has engaged a contractor (o begin dismantiing the

Line and asks the Board to require BNSF to cease and desist from prematuicly consummating
the abandonment Mr Kessler has also submutted pholographs and an affidavit from Mr Elmore

* We note that Mr Kessler's claim that Boardman and Producers do not want to fose rail
frezght service is undercut by the fact that neither Boardman nor Producers has filed pleadings in
opposition ta BNSF’s notice of exemption or in support of the petition to reopen  And the letter
indicating that MDRC may be mterested i locating a facility on the iine 15 also irrelevant for our
purposes here—detenmming what traffic may have moved in the pust—and in any cvent 1s
speculative in nature
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stating (hal he observed a crew cuttig the raifs on the Line and describing his conversations with
the foreperson

In response to Mr, Kessler's allogations, BNSF states that the last shipment over the Line
was to Boardman Lumber in July-August 2003, and that there have been no sinpments over the
Line since that tume  BNSI* maintains that Producers i1s served from the Red Rock Line, not the
Line to be abandoned here, and that Producers had been served from the Red Rock Line for more
than 2 years prior to the filing datc of 1ts nofice of exemption > BNSF rarses questions about the
evidentiary value of the photographs Mr Kessler has subnutted and speculates that they must
have becn taken on the Red Rock Line BNSF states, without elaboiation, that the two letters
regarding service to Mid-States in 2005 dealt wath a different project and different track

With respect to Mr. Kessler's allegation that 1t 1s dismantling the Line, BNSF statcs that
it “cut the line” on January 25, 2008, when # had authonity to consummate the abandonment,®
but maintains that 1l has not conducted any salvage work since then BNSF adds that 1t has not
tssued a signed contract for any salvage work, nor wall 1t do so umtil the Board gives it
permission o move ahead with consummation of the abandonment BNSF states that any
salvage acuvity occurring in February 2008 was done without its direction or permission, and
asserts thal it has since contacted focal personnel operating in the area and mstructed them not to
take any action related fo salvaging the Line

DISCUSSION AND CONCLUSIONS

Petiion to Reopen ’ Under 49 CFR 1152 25(c)(4), the Board will grant a petition to
reopen an admumstiatively final action only upon a showing that the Board's action would be
affected materially because of matenal error, new evidence, or substantially changed
circumstances  As discussed below, we conclude that the record before us demonstrates clear
grounds for reopenmg the abandonment proceeding based on new evidence, but no basis for
reopening the discontinuance proceeding

3 In its Maich 12, 2008 filing, BNSF has submitted a map 1o illustrate how 1t serves
Produceis over the Red Rock Ling  The map shows that cars destined for Producers are pulled
from the Red Rock Line over a spur and onto the subject Line, [rom which the cars then access
the Producers’ switch A notation on the map explains that “[n]ear-future track construction
plans” call for the industry tracks serving Producers and Mid-States to “*be re-aligned, including
mowving swiiches (o location]s] on the Red Rock [Line] ”

¢ By decisions served October 6, 2006 and January 25, 2008, the Board granted BNSF’s
requests for an extension of ime to consummate the abandonment

? Mr Kessler purports to file a petition “to 1copen/to reconsider” ths January 2007
decision But because the Board's rules do not permit petitions for reconstderation of entire
Board decisions in abandonment or discontinuance proceedings, see 49 CFR 1152 25(e)(2), we
will treat Mr Kessler’s petition as a petition to reopen under 49 CFR 1152 25(c)(4)

5
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A The abandonment proceeding.

‘The 2-year oul-of-service class exemption was adopled to provide carriers wath an
expedited procedure for abandomng rail lines in those situation where we would undoubtedly
grant the requested relief if the facts were as alleged by the carrier  See The St Lows

Southwestem Railway Company—Abandonment Exemption—in Gasconade, Manes, Osage,

Muller, Cole, Morgan, Benton, Pettis, Henry, Johnson, Cass, and Jackson Counties, MO, Docket
No AB-39 (Sub-No 18X), etal, shp op at 2 (ICC served Apr 1, 1994) (St Lowis) In

admuustering the class exemption, the Board depends on the accuracy of the information tn the
carrier’s ceriification  To ensure the integrity of the class exemphion procedure, our regutations
provide that “[x]f the notice of exemption contains false or misleading information, the use of the
exemption is void ab 1nitio and the Board shall summarily reject the exemptton notice " 49 CFR
1152.50(d)(3) ‘This rule contains no exception for dg muninus carois in the notice of cxemphion
concerning usage of the line St Lows, slipop at 3

As to the BNSF abandonment, we conclude that, in light of 49 CFR 1152 50(d)(3),
reopeming of the pruceeding s warranted on the basis of new evidence introduced by Mr Kessler
and our analysis of that evidence and BNSF's response  Mr Kessler has repeatedly alleged that
BNSF served Producers duning the 2-year cerufication period, and that Producers could only be
accessed via the Linc  As noted in its February 12, 2008 reply to the Chairman’s order, BNSF
denies that 1t has served any customer on the Line and states that “Producers’ Coop 1s served
from the Red Rock Subdivision and has been for more than two years prior to the filing of AB-6
Sub-No 430 ™ But BNSF’s March 12, 2008 reply to Mr Kessler's supplemental comments
indicates that the carnier cannot access Producers from the Red Rock Line directly, at least not
untd ot realigns Producers’ industry track  And more importantly, in that filing BNSF explains in
detail how 1t accesses Producers via the Red Rock Line and has submutted a map 10 tHustrate tlus
service BNSF's own illustration shows that, to serve Producers via the Red Rock Line, it must
operate over the Line at 1ssue here for a short distance whea swatching between the Red Rock
Line and the industnal spur leading to Producers Finally, as indicated, BNSF explained 1n its
February 12, 2008 reply that it had been serving Producers via this route prior to filing 1ts notice
of exemption in this proceeding  Consequently, BNSF's own evidence shows that it operated
over a portion of the Line during the 2-year peniod prior to Scptcmbu 23, 2005, confirmung
Mr. Kessler's allegation that BNSF’s certification i its notice (that no !ocal tral"ﬁc had moved
over the Line for at least 2 years prior lo the filing date) was false or misleading ®

Furthermoie, despite multiple opportunities, BNSF has failed to provide an adequate
explanation for the 2005 letters, in which BNSI seenis 1o indicate that it provided rail service to

% Sce St Lows, ship op at 1-3 (concluding that carrier's 2-year oul-of-service
certification contamned false and misleading information because cairier had moved three
shipments over a 0 71-mile segment of a nearly 200-ile Line siated for abandonment)

6
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Mid-States via the Linc within the 2-year period prior to September 23, 2005 Indeed, in
response to our February 7, 2008 order directing BNSF to address Mr. Kessler’s new evidence,
BNSF does not dispute that 1t served Mid-States dunng the 2-yem period Rather, BNSF merely
states that the letters “deal{t] with a different project and different track,” without explaining in
any detail what other track was mvolved and how else BNSF could have served Mid-Siates
duning that period other than over the Line We cannot credit BNSIs vague assertion, given that
the map BNSF subnutted with its March 12, 2008 reply shows that the mdustry track serving
Mid-States connects only with the subject Line

In sum, the new ewvidence before the Board—including the evidence subnutted by BNSF
itseli—shows that BNSF moved local traffic over the Line for one or more shippers during the
September 2003 to September 2005 time period This means that its cerlification in
Scptember 2005 was false or musleading  As a result, we will reopen the January 2007 decision
and reject BNSF's notice of exemption as void ab jnitio

BNSF 1s not foreclosed from filing a properly supported petition for an individual
exemption or an application to abandon the Line under a new docket number We decline,
however, Mr. Kessler's brief nvitation to grant BNSF, on our own motion, an individual
abandonment exemplion. The new evidence before us here shows the presence of some
undefined lovel of local traffic on the Line  Before considering whether to grant an individual
exemption under 49 UU'S C 10502(a), we would require a more developed record on that issue
than we now have

B The discontinyance procecding

Despite Mr Kessler's arguments to the contrary, the photograph and venfied statement
from Gal Poole fail to establish that SLWC is authonized to operate the entire Line (and not just
the segments at each end), or that SLWC msled the Board about its authonty. SLWC's
operating authority s clearly set out in Stillwater That decision authonized SLWC to operate
only the 0 91-mile line segment between milepost 542 0 and mulepost 542 91 and the 0 04-mtle
line segment between milepost 539,96 and mulepost 540 0 Even if a SLWC train were on the
portion of the Line not leased to it, this would not enlarge the scope of its operating authority
under Stllwater Mr Kessler’s allegations with respect to the scope of SLWC's authonily are
therefore without menit, and lus 1equest to reopen the discontinuance proceeding and revoke
SLWC'’s exemption will be dented

Other Matters Mr Kessler has sought vanous other forms of rehef in a petition for
emergency stay, a motion for a protective order, and a request for a cease and desist order
Because we are granting Mr Kessler’s petition to reopen the abandonment pioceeding and
rejecting BNSF's notice of exemption as void ab initg, these additional 1equests for relief have
been rendered moot and wll be demied as such Likewnse, BNSF's motions to sirike various
pleadings reccived from Mr Kessler will be denied in the interest of compiling a complete

record {We note that the Board's ruling here relies pnmanly on the evidence subnmtted by

7
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BNSF itself ) Finally, other issues and arguments raised by the parties have not been addressed
here because they are not relevant to our findings

Thes action will not significantly affect cither the quahty of the human environment or the
conservalion of energy resources,

It 1s ordered

| The petition o reopen the Board's January 2007 decision as to the abandonment
exemption 1s granted and BNSF’s notice of exemption is rejected as void ab mitio

2 The petition to reopen the January 2007 deciston as 10 the discontimuance exemption is
denicd

3 BNSF's motions to stnke are denied
4 All other pending requests for rehef are denied as moot
5 TThis decision 1s efTective on s date of service

By the Board, Chairman Nottingham, Vice Chairman Mulvey, and Commissionet
Butticy

Anne K Quinlan
Acting Secretary
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VERIRIED AFFIDAVIT OF THOMAS ELMORE
I'ebrunry 17, 2008

1. 1ars aver the age of eightean end are competent to tostify to the mattera siated in this
Affidavit,

2. On February 14, 2008, iz Oklahoma City, Oklahoma et spproximately 2.30 p.m., I observed
and photographed a contractor crew usng rail saws and nther equpment typical of railroad salvage
operations cutiing raila on the BNSF, former Frisco, rail line near the eastern limit of Oklahoma City
Union Station yard. 1 observed this work proceading on the track berween South Shields Boulevard and
South Robinson Avenue, approximately comresponding ta Mile Posts 540.25 and 540.45, respoctively.
This line is the subject of Surface Teansportation Board Docket Number AB-6 430X, Case Title: BNSF

RAILWAY COMFPANY -- ABANDONMENT EXEMPTION - IN OKLAHOMA COUNTY, OK.

3. On February 14, 2008, shortly afier 2:30 p.m., ] made contact with an individnal who
jdentified himaelf as “Wesley," foreman of the crew cutting the reils on the BNSF, former Frisco, rail
line. I told him of the STB directivs of February 7, 2008, Docket Number AB-6 430X, ordering BNSF
not to consuruste abendonment. He mdicated that e kmew nothing of the February 7 order and had been
proceeding with dismantlng the track prrsuant to a cantract with BNSF. He telephoned othars to

discyss the matter.,
4, On February 14, 2008, et approximately 3:00 p.m., en mdividual arrived who idantifled
himself as BNSF Roadmaster Corey Burkhart, He immediately indicated that he kad & contract to

selvage the BNSF, former Frisco, rail line sogment and had no knowlcdge of the STB directive of
Pebruary 7, 2008, Docket Number AB-6 430X, ordering BNSF not to consumate abandonmeat. I urged

him to check the STB websits to verify the February 7 order.

[ SOLEMNLY AFFIRM under the ponalties of perjury and upon personel knowledge that the
contents of the aforegoing Affidavit ore tme and correct ta the beat of my knowledge and belief.

Z 17-09

‘Iho:nas

STATE OF OKLAHOMA, Qs hhﬂnﬂﬁ COUNTY, to wit:

IHEREBY CERTIFY, that on this {7%dayombtuw , 00K |

belore me, a Notary Public of ssid State, personally appeared Thomas Blmore, }mown to me ot
satisfactorily proven 1o bo the person whose name is subscribed to the within Affidavit, and who

acknowlcdged that ho exccuted the sume, for the purposes therein contained. *

AS WITNESS my hand md}?hnr seal.
My commisston expires: = { "{Jolf i
Notary Public

pyin -
, T o
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VERIFIED AFFIDAVIT OF THOMAS ELMORE
March 5, 2008

1. Tem over the age of eighteen and am competent to testify to the metters stated in this
Affidavit,

2, On the afternoan of February 26, 2008, I obscrved and photographed a newly constructed
cantilevered rafiway crossing signal at the S. Agnew Avenue crossing of the BNSF, former Frisca line in
Okishomz City, Oklahoma, Tho basc of the structuze of this signal was placcd dircctly in the path of the
BNSF, formar Frisco rail tino MP 542.8, as the photos accompanyng this affidavit will show. This rai}
line s the subject of Surfucs Trunspurtation Board case: BNSF Raitway Company — Abandonment
Exemphan ~ In Oklahoma County, OK, AB-6 (Sub-No. 430 X)

3. The newly constructed crosamg signal was not present et my last visit to this location on
January 28, 2008. I spcko on tha aftemoon of February 26, 2008 with Mr. Don R. Moad of Ram
Producta, Incorporated, et 1731 S. Agnew Avenus, Oklahoma City, OK 73108 Mr Moad told me he
and others at his business had observed tho ercction of tha now signal mast by work crews on Friday,
February 22, 2008.

1 SOLEMNLY AFFIRM under the penaities of penury and upon personal knowlodge that the

%06 -08

K m:(ldm Thomas Elmore Date

| 10/2008
STATE OF OKLAHOMA, Emw COUNTY, to wit:

[ HEREBY CERTIFY, tatonthis_ (o tayor__sLangh , 2009 |
before mo, & Notary Public of seid State, personally sppeered Thomss Elmoare, known to me or
setisfactorily proven to bo tho pecson whose name i3 subscribed to the witun Affidavit, and who
acimowledged that he executed the same, for the pusrposcs thorcin contalned,

AS WITNESS vy hand and notanal ¢eal.

My commussion expires: _ /0 290} Mum_

Netary Publio
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VERIFIED AFFIDAVIT OF THOMAS ELMORE
March 20, 2008

AfE 1. Tam over the age of eighteen and am competent to testify to the matters stated in this
davit,

2. On the sficrnoon of March 19, 2008, in Okishoma City, Okiahome, I observed thet the switch
and tumout at approximatoly MP 540.15 on the BNSE, former Frisco rail line, connecting that line to the
BNSF Red Rock Subdrvision interchange mrup, hed been recently removed. At o previous vist to this
site on February 26, 2008, I kad observed the switch and turnout still in place on the BNSF, former
Prisco line. I mads phatographs of this line sugment o both occastons, some of which accompany this
affidavit. This vall line 12 the subject of Skrface Transportation Board case BNSF Rallway Company —
Abandonment Exemption - In Oklahoma County, OK, AB-6 (Sub-No. 430 X).

I SOLMYAFFIRMM&G;!HMIM of peqyury and upon personal knowledge that the

I HERBBY CERTIFY, theton this_207 "ty of _ Ll d 2008, ,
before me, a Notary Public of sald State, personally appesred Thomas Elmore, known to me or
satisfactorily proven to be the person whose name is subscribed to the within Affidavit, and who
acknowledged that he executed the samse, for the purposes therein contalned

AS WITNESS my hand and notarial seal,

My commusaion cxpures: /027 “O% %‘-ﬁN‘“ ’% ub%a‘)
o
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